606-8501
Tel: 075-753-3510
Fax: 075-753-3492
E-mail: morotomi@econ.kyoto-u.ac.jp



CO2

CO2

CO2




, 2000, 6-36 )
1990 90

s 1992
1998

( ,2002)

(Bundesverfassungsgericht, 2004)
1930

(Buehler, 1936, pp.491-493; Peck, 1936)



2
4
4
1
2
(
3
5
(Dirigistische Steuerpolitik) (Interventionistische Steuerpolitik)
(Neumark, 1957, S.281-282) (
)
(Haller, 1970, S.85-87)
1 2 4
5
( )
2
1 2
3
) 4
13



1930
1980

1930

1960

(Ratner, 1967, p.20)



2
21

S

(Progressive Era)
(Ventry, 2002)
(Brownlee, 2000)

1890

(Populists)

1890

1930



1894

1984

1913

(Democratic Statism)
(Brownlee, 2000, p.36)
1890

1893

1895

1787

1909
16

20

4,000



2.2
1930 1935 6

(74t Congress, 1935, pp.2-4)

4
8
« )
(74t Congress, 1935, pp.2-3)
3 ( ,1963,81-82 )
1898
( )
81935
59 75 13.75
4 (25 15 ) 20
5 4 60 70
1936
1935
90 85 (Ratner, 1967, pp469-474;

Blakey and Blakey, 1940, pp.381-382, 424-427)



23

1930

1920

19 20

(74t Congress, 1935, pp.3-4)

(Social



Control) ( ,1971; 1975)

(Gloves, 1934)

pp.371-378) 4

(Buehler, 1936, pp.493-494)

(Inheritance Tax:
(Estate Tax)

4 (Peck, 1936, p.61) 1

(Lutz, 1936,



20
27 6 (Committee on
Taxation of the Twentieth Century Fund, 1937)

(Colm, 1934)

(Buehler,
1937, p.3)

1936

10



9 1936
(Brownlee, 1986, p.125) 1936
1938
1939
2
1 2
1
1936
(74t Congress, 1936, pp.2-3)
2 1
125 15
2
125 15
10 7
10 12
20 17
20 22
27
25
10 7 10 12 5 17

(Rolbein, 1939, p.221-222)

11



1910
10
(Fairchild,
1920, p.791)
1936
1 1936
1936 6 2
(Coyle, 1935)
10
(Adams, 1918, p.26)
(
)
(Adams, 1920, p.16)
Q) ()]
10 50
(Fairchild,1921, p.158-159)
n 1917 1918
1917 6
10
(Blakey and Blakey, 1940, p.152) 1917
2
1920
20
11 135 1930

(Haas, 1937, p.122)

12



3.2
321

(Sternsher, 1964, p.109)

(Rosen, 1977, pp.203-211)

19

(Blum, 1959, p306-309; Brownlee, 2004, p.95)

13



(Sternsher, 1964, p.319)

3.2.2

(Tugwell, 1933, p.203-204) 1

(Kapp, 1950, Chap.11)

(1989, 48-54

(FRB)
FRB

FRB
(Eccles, 1951, p.260)

14



4 FRB

12

(Tugwell, 1933, pp.206-207)

(Smith, 1938)

(Tugwell, 1933, pp.213-214)

12 (
(Hazelett, 1936, pp.25-31)
70 50

15



1936-39 1938

1936-37 2 13

14

1936 1937 2

(Calomiris and Hubbard, 1995; Christie and Nanda 1994; Guthman, 1940;
Mcintyre, 1939; 1940; Hubbard and Reiss, 1989; Lent, 1968; Thorp and George, 1937)
1 1936-37

13 1936-37
1936 1 4,500 1937 1 7,600
13.2 (1936 ) 13.8 (1937 ) (U.S. Department of
Treasury, Bureau of Internal Revenue, 1939; 1940)
14 (1972) (1976) (1971, 1975)

16



( 110 )
1934 2.55 2.39 +0.16
1935 2.77 2.89 0.12
1936 452 3.42 1.10
1937 4.63 351 112
1938 2.92 2.84 0.08
1939 3.60 3.54 0.08
1940 3.83 3.80 0.03
1941 4.29 4.16 0.13
1942 412 4.17 0.05
Lent (1968), p.34, Table No.3.
1
2 1936 1937 1934-1942
) (v)
y=22( ) 0.356x 0.0154x
1 ( )
3 1 (Lent, 1968,
pp.33-34)
310 220 (71 ) 1936 1935
29 (9 ) 61 (20 )
459 299
(65 ) (Thorp and George,
1937, pp.16)
(Hubbard and Reiss, 1989)
26
1936 37
( 1
)
2 1936
1937 1934-1939 19

17



( )

~5 ~10 ~25 -~50 ~100 ~500 ~1,000 ~5,000 5,000~

1934-19392 || 54.1 429 485 56.0 616 68.9 72.9 85.8 849 | 76.7
1936-1937 [ 64.7 69.0 73.8 749 73.0 738 76.6 82.9 924 | 83.3

120 161 152 134 119 1.07 1.05 0.97 1.09 | 1.09

Lent (1968), p.43, Table No.5

2 1936 1937

36-37 2 2
2 1936-37
9
5 10 ( 2 2 )

60 5,000 (

) 9
4.2

(Calomiris

and Hubbard, 1995) 528 273

18



(100 1938 1939 1940 1941 | 1938 1939 1940 1941
$1 27.3 229 228 204 | 237 148 155 125
$1-$5 200 195 159 199 138 113 102 96
$5-$10 192 114 129 125 — 9.6 8.3 4.6
$10-$50 — — 104 102 | 36 4.4 5.2 4.0
$50-$100 — — 9.1 — 34 34 3.7 5.2
$100-$200 — - 8.3 — — 4.7 34 3.2
$200 — — — — — 2.4 — 3.3
$1 21.7 241 244 191 { 188 235 209 196
$1-$5 209 203 165 236 | 102 129 149 136
$5-$10 148 109 164 168 | 112 85 — 4.7
$10-$50 — 4.8 — — 4.9 6.1 36 130
$50-$100 — — 2.2 4.4 — — 3.1 —
$100-$200 — — - — — — — 5.7
$200 — — — — — — — —
Butters and Lintner(1945), p.97, Exhibit 23 p.98, Exhibit 24
3
1940
1 -2 8.3%
100 22.8%
1
2
( , 1972)

19



(Bueler, 1937, pp.44-45)

5 15
(Lent, 1968,
pp.138-139)
4
1
8 100
6 10 8
22 27
27 1 27
8
5
7
27 100
500 75 500
0.8 27
15 5
5,000 10%
5,000

7%
%

20



4 (1936 %)

7% 12% 17% 22% 27%

( ) () ()
5 72.1 2.1 100.0 0 0 0 0
5-10 8.7 16 61.2 11.8 16.7 10.3 0
10-15 4.2 1.3 53.5 8.1 9.6 11.4 175
15-20 24 11 47.3 12.0 13.2 6.6 20.9
20-25 1.7 1.0 435 13.0 16.4 8.2 18.8
25-50 4.2 3.8 34.2 14.9 20.7 12.6 17.7
50-100 2.8 51 24.0 18.2 25.1 15.9 16.8
100-250 2.1 8.2 23.3 17.0 26.0 16.8 17.0
250-500 0.8 75 26.0 17.3 26.3 17.0 13.3
500-1,000 0.5 8.4 24.7 21.6 25.5 18.1 10.2
1,000-5,000 04 20.3 33.3 215 26.4 11.3 7.5
5,000 0.1 39.8 47.2 29.1 17.3 55 0.8

U.S. Department of Treasury (1939)
100%
27 15 1
25 22
5 100 15 4
1937

(Colm and Lehman, 1938, pp.68-71; Anderson,1949, pp.387-388; Roose, 1954,
pp.212-216)

(Lent, 1968, p.118-130; pp.167-169; 1972, 272-273 )

21



(Colm, 1938, p.281; 1972, 270-272 )

(Thorp and George, 1937, pp.12-15)

10
5 (Lent, 1968, p.153)

1937

( , 1989, 126-148

and Lehman, 1938, p.71; Lent, 1968, pp.152-158)

4.3

16

16

22

(Colm



17

(Christie and Nanda, 1994) 18

1936 2 28 715
239

19

17

(Tugwell, 1933, pp.206)
18 ( ) ( _

19 q ( )

23



24



20

21

25

21

50

20

(Bird, 1996, p.1)
(Bird, 1996; Mintz, 1995)



52
521

Excise Tax)

pp.285-297)

Avi-Yonah, 2004)

1909

20

(Corporate

(Ratner, 1967,

1
(Kornhauser, 1990;

26



(Sklar, 1988)
19 20

1898 1904

19

(Johnson, 1959)

1900

522

27



1999

22

PRTR(Pollutant Release and Transfer Register

(Tarullo, 1986, pp.289-298)

22

( ,1996, 105-111 ; , 1998, 59-64

28

)



1
1909 6 16
p.3344)
2
523 1909
23 1909
and Blakey, 1940, p.53) (1) 2

®)
©)

29

20

@)

©)

23

4)

(61t Congress, 1909,

1909

8

1930

(Blakey

@



1909

20
1909
1909
1909
( , 2000, 126 )
1909
1909
(Corporate Income Tax)
(Corporation Excise Tax)
24 1911

1909

24
(1909 )

(615t Congress, 1909, p.3344)
6

30

1980



1909

1909

53
53.1
200
( Entity Theory )
( Aggregate Theory )
(Artificial Entity)
(Natural Entity)
3
25
(Millon,
1990, pp.201-202)
19
1
2
(Hurst, 1970,
pp.33-47; Millon, 1988)
2 Hurst(1970) Horwitz(1985)

Mark(1987) Hovenkamp (1988) Hager (1989) Millon (1990) Greenfield (2001)

31



(“Ultra Vires” Doctrine)

53.2
20

19

(Berle and Means, 1932)

32

20

1930



(Berle, 1932)

(Coase, 1937)

26

( )
(Dodd, 1932)

(

1980

26

Butler(1989) Bratton (1989a) Bratton (1989b)

33



1980
10

27

5.3.3

1909

20

21 Greenfield(2002) Mitchell(1995) Mitchell(2002) Testy(2002) Testy(2004)

34



1980

(Greenfield, 2001,
pp.1291-1294)

35



(1996)
(1998)
(1971)

(1975)
26 4
(1976)
72-135
(1995)
(1963)
2 ) 1983
(1989)
(1972)
33 203—310
(1979)
(2000)

65 87

113

)

17-54

36

(

)

1909

27



(2001) 11 154-177
(2002) 12 142-164

Adams, T.S. (1918), “Federal Taxes upon Income and Excess Profits”, The American
Economic Review, 8(1), Supplement, pp.18-35.

Adams, T.S. (1920), “Immediate Future of the Excess Profits Tax”, The American
Economic Review, 10(1), Supplement, pp.15-18.

Anderson, B.M. (1949), Economics and the Public Welfare: Financial and Economic
History of the United States, 1914-1946, D. van Nostrand Company.

Avi-Yonah, R.S. (2004), “Corporations, Society, and the State: A Defense of the
Corporate Tax”, Virginia Law Review, 90(5), pp.1193-1255.

Bank, S.A. (2001), “Entity Theory as Myth in the Origins of the Corporate Income Tax”,
William and Marry Law Review, 43(2), pp.447-537.

Berle, A.A. (1932), “For Whom Corporate Managers Are Trustees: a Note”, Harvard
Law Review, 45(8), pp.1365-1372.

Berle, A A. and G.C. Means(1932), The Modern Corporation and Private Property,
Macmillan( ,1958 ).

Bird, R.M. (1996), “Why Tax Corporations?”, Technical Committee on Business
Taxation Working Paper, No.96-2 (http://www:.fin.gc.ca/taxstudy/wp96-2e.html).

Blakey, R.G. and G.C. Blakey (1940), The Federal Income Tax, Longmans.

Blum, J. M.(1959), From the Morgenthau Diaries: Years of Crisis, 1928-1938,
Houghton Mifflin.

Bratton, WW. Jr. (1989a), “The New Economic Theory of the Firm: Critical
Perspectives of History”, Stanford Law Review, 41(6), pp.1471-1527.

Bratton, W.W. Jr. (1989b), “The ‘Nexus of Contracts’ Corporation: A Critical Appraisal”,
Cornell Law Review, pp.407-465.

Brownlee, W.E., (1986), “Taxation as an X-Ray”, Reviews in American History, 14,
pp.121-126.

Brownlee, W.E. (2000), “Historical Perspective on U.S. Tax Policy toward the Rich”,
Slemrod, J.B. ed., Does Atlas Shrug? : The Economic Consequerces of Taxing the
Rich, Russell Sage Foundation, pp.29-73.

Brownlee, W.E. (2004), Federal Taxation in America: A Short History, New Edition,
Cambridge University Press.

Buehler, A.G. (1936), Public Finance, McGraw-Hill.

Buehler, A. G. (1937), The Undistributed Profits Tax, McGraw Hill.

Bundesverfassungsgericht (2004), Leitsdtze zum Urteil des Ersten Senats vom Z20.
April 2004, -1 BVR 1748/99-, -1 BVvR905/00-.

Butler, H.N. (1989), “The Contractual Theory of the Corporation”, George Mason
University Law Review, 11, pp.99-123.

Butters, J.K. and J. Lintner (1945), Effect of Federal Taxes on Growing Enterprises,
Harvard University, Graduate School of Business Administration, Division of
Research.

Calomiris, C. and R.G. Hubbard(1995), “Internal Finance and Investment: Evidence
from the Undistributed Profits Tax of 1936-37", Journal of Business, 68(4),
pp.443-482.

37



Christie, W.G. and V. Nanda(1994), “Free Cash Flow, Shareholder Value, and the
Undistributed Profits Tax of 1936 and 1937”, The Journal of Finance, 49(5),
pp.1727-1754.

Coase, R.A. (1937), “The Nature of the Firm”, Economica, 4, pp.386-405.

Colm, G. (1934), “The Ideal Tax System”, Social Research, 1(3), pp.319-342.

Colm, G. (1938), “The Revenue Act of 1938", Soc/al Research, 5(3), pp.255-282.

Colm, G. and F. Lehmann, (1938), Economic Consequences of Recent American Tax
Policy, The Graduate Faculty of Political and Social Science, New School for Social
Research.

Committee on Taxation of the Twentieth Century Fund (1937), Facing the Tax
Problem.: A Survey of Taxation in the United States and a Program for Future,
Twentieth Century Fund.

Coyle, D.C. (1935), Brass Tacks, National Home Library Foundation.

Dodd, E.M., Jr. (1932), “For Whom Are Corporate Managers Trustees?”, Harvard Law
Review;, 45(7), pp.1145-1163.

Eccles, M.S. (1951), Beckoning Frontiers.: Public and Personal Recollections, Edited by
Sidney Hyman, Knopf.

Fairchild, FR. (1920), “Suggestions for Revision of the Federal Taxation of Income and
Profits”, The American Economic Review, 10(4), pp.785-799.

Fairchild, FR. (1921), “Federal Taxation of Income and Profits”, 7he American
Economic Review, 11(1), Supplement, pp.148-159.

Greenfield, K. (2001), “Ultra Vires Lives! A Stakeholder Analysis of Corporate lllegality”,
Virginia Law Review, 87, pp.1279-1379.

Greenfield, K. (2002), “Using Behavioral Economics to Show the Power and Efficiency of

Corporate Law as Regulatory Tool”, University of California at Davis Law Review, 35,
pp.581-644.

Groves, H.M. (1934), “Taxation and Social Control: A Tax Policy for the United States.”
The New Republic, February 14, pp.12-14.

Guthman, H.G.(1940), “The Effects of the Undistributed Profits Tax upon the
Distribution of Corporate Earnings: a Note”, Econometrica, 8(4), pp.354-356.

Haas, G.C. (1937), “The Taxation of Undistributed Profits Tax from the Point of View of
the Federal Tax Structure”, Tax Policy League, How Shall Business Be Taxed? :
Symposium Conaducted by the Tax Policy League, December 28-29, 1936, in Chicago,
Ilinois, Tax Policy League, pp.113-124.

Hager, M. (1989), “Bodies Politic: the Progressive History of Organizational “Real
Entity” Theory”, University of Pittsburgh Law Review;, 50, pp.575-654.

Haller, H.(1970), “Zur Frage der Abgrenzung zwischen interventionistischer und
dirigistischer Steuerpolitik”, Haller, H., Kullmer, L., Shoup, C.S. und H. Timm hrsg.
Theorie und Praxis des finanzpolitischen Interventionismus, J.C.B. Mohr, S.85-112.

Hazelett, C.W.(1936), /ncentive Taxation . a Key to Security, E.P. Dutton.

Horwitz, M.J. (1985), “Santa Clara Revisited: The Development of Corporate Theory”,
West Virginia Law Review;, 88(2), pp.173-224.

Hovenkamp, (1988), “The Classical Corporation in American Legal Thought”,
Georgetown Law Journal, 716, pp.1593-1689.

Hubbard, H.G. and P.C. Reiss (1989), “Corporate Payouts and the Tax Price of
Corporate Retentions: Evidence from the Undistributed Profits Tax of 1936-38.”,

38



NBER Working Paper No.3111.

Hurst, JW. (1970), The Legitimacy of the Business Corporation in the Law of the
United States, 1780-1970, University Press of Virginia.

Johnson, A.M. (1986), “Theodore Roosevelt and the Bureau of Corporation”, 7he
Mississippi Valley Historical Review, 45(4), pp.571-590.

Kapp, W. (1950), 7The Social Costs of Private Enterprise, Harvard University Press(

— — 1959
).

Kendrick, M.S. (1937), The Undistributed Profits Tax, The Brookings Institution.

Kornhauser, M.E. (1990), “Corporate Regulation and the Origin of the Corporate Tax”,
Indiana Law Journal, 66, pp53-136.

Leff, M.H. (1984), The Limits of Symbolic Reform: The New Deal and Taxation,
1933-1939, Cambridge University Press.

Lent, G.E. (1968), The Impact of the Undistributed Profits Tax 1936-1937, AMS Press.

Lutz, H.L. (1936), Public Finance, D. Appleton-Century Company.

Lutz, H.L. (1938), “The Principle the Undistributed Profits Tax”, Bulletin of the
National Tax Association, 23(7), pp.200-204.

Mark, (1987), “The Personification of the Business Corporation in American Law”,
University of Chicago Law Review;, 54, pp.1441-1483.

Mcintyre, F.(1939), “The Effects of the Undistributed Profits Tax upon the Distribution
of Corporate Earnings”, Econometrica, 7(4), pp336-348.

Mcintyre, F.(1940), “The Effect of the Undistributed Profits Tax: A Reply”,
Econometrica, 8(4), pp.357-360.

Millon, D. (1988), “The Sherman Act and the Balance of Power”, Southern California
Law Review, 61(5), pp.1219-1292.

Millon, D. (1990), “The Theories of the Corporation”, Duke Law Journal, pp.201-262.

Mintz, J. (1995), “The Corporation Tax: A Survey”, Fiscal Studies, 16(4), pp.23-68.

Mitchell, L.E. ed. (1995), Progressive Corporate Law, \Westview Press.

Mitchell, L.E. ed. (2002), Corporate Irresponsibility: America’s Newest Export, Yale
University Press.

Namorato, M.V. (1988), Rexford G. Tugwell: A Biography, Praeger Publishers.

Neumark, F(1950), “Grundsdtze und Arten der Haushaltfihrung und
Finanzbedarfsdeckung”, Gerloff und Neumark hrsg. Handbuch der
Finanzwissenschaft, 2.Aufl., Bd. , S.606-669(Neumark(1961) ).

Neumark, F.(1957), “Interventionistische und dirigistische Steuerpolitik”,
Wirtschaftsfragen der freien Welt, S.450-461(Neumark(1961) ).

Neumark, F.(1961), Wirtschafts- und Finanzprobleme des Interventionsstaates,
J.C.B.Mohr.

Peck, H.W. (1936), “The Use of the Taxing Power for Non-Fiscal Purposes”, The Annals
of the American Academy of Political and Social Science, 183, pp.57-62.

Pigou,A C (1920) The Economics of Welfare, Macmillan(

4 1953-1955 )

Pigou, A C (1928) A Study in Public Finance, Maxmillan.

Ratner, S. (1967), 7Taxation and Democracy in America, John Wiley & Sons.

Rolbein, D.L.(1939), “Non-Cash Dividends and Stock Rights as Methods for

39



Avoidance of the Undistributed Profits Tax”, Journal of Business, pp.221-264.

Roose, K.D. (1954), The Economics of Recession and Revival: an Interpretation of
1937-38, Yale University Press.

Rosen, E.A. (1977), Hoover, Roosevelt, and the Brains Trust: From Depression to New
Deal, Columbia University Press.

74t Congress (1935), “Proposed Taxation of Individual and Corporate Incomes,
Inheritances and Gifts”, Hearings before the Committee on Ways and Means, House
of the Representatives, Seventy-Fourth Congress, First Session, United States
Government Printing Office.

74t Congress (1936), “Revenue Act, 1936”, Hearings before the Committee on Ways
and Means, House of the Representatives, Seventy-Fourth Congress, Second Session,
United States Government Printing Office.

61st Congress (1909), “The Proceedings and Debates of the 615t Congress, First Session”,
Congressional Record, Vol.44, Part 3, Government Printing Office, pp.3344-3345.

Sklar, M.J. (1988), The Corporate Reconstruction of American Capitalism, 1890-1916:
the Market, the Law, and Politics, Cambridge University Press.

Smith, J.G.(1938), “Economic Significance of the Undistributed Profits Tax”, 7he
American Economic Review, \Vol.28, pp.305-310.

Sternsher, B. (1964), Rexford Tugwell and the New Deal, Rutgers University Press.

Tarullo, D.K. (1986), “Law and Politics in Twentieth Century Tariff History”, UCLA
Law Review, 34(2), pp.285-370.

Temporary National Economic Committee[TNEC] (1941), 7axation of Corporate
Enterprise, (Investigation of Concentration of Economic Power: Mornograph, No. 9),

United States Government Printing Office.

Testy, K.Y. (2002), “Linking Progressive Corporate Law with Progressive Social
movements”, Tulane Law Review, 76, pp.1227-1252.

Testy, K.Y. (2004), “Capitalism and Freedom—For Whom?: Feminist Legal Theory and
Progressive Corporate Law”, Law and Contemporary Problems, 67(4), pp.87-108.

Thorp, W.L. and E.B. George(1937), “An Appraisal of Undistributed Profit Tax”, Dun’s
Review, September, pp.5-36.

Tugwell, R.G.(1933), The Industrial Discipline and the Governmental Art, Columbia
University Press.

U.S. Department of Treasury, Bureau of Internal Revenue (1939 1940), Statistics of
Income for 1936 1937, U.S. Government Printing Office.

Ventry, D.J. Jr. (2002), “Equity versus Efficiency and the U.S. Tax System in Historical
Perspective”, Thorndike, J.J. and D.J., Jr. Ventry (2002), 7ax Justice. The Ongoing
Debate, Urban Institute Press, pp.25-70.

40



